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SUMMARY

Background

Under section 10 of the Environmental Better Regulation Act (Northern Ireland) 2016
the Department must review relevant powers of entry and relevant associated powers
contained in any statutory provision under which it has any function with a view to deciding

whether to make regulations under section 7, 8(1) or 9(1) in relation to any of them.

The statutory provision specifically refers to environmental activities and therefore not all of
the Department’s powers of entry came within the scope of the review. The Department is
required to prepare a report of that review and lay a copy of the report before the Northern

Ireland Assembly.

Our approach

Effective enforcement of DAERA’'s environmental legislation is important to maintain
protection of the environment. There is a complex regulatory landscape relating to the
environment which has evolved over the years, with a significant proportion of the regulation

originating from the European Union.

This review was carried out by policy and operational officials in DAERA in conjunction with
counterparts in district councils. The review has enabled us to ensure that, in delivering
environmental protection, we are not unnecessarily or inadvertently impacting on individual

freedom or legitimate business operations.

A three stage approach was adopted. The first stage was a validation exercise to confirm
the environmental powers for which DAERA is responsible and those which fall within scope
of the review. Each power was then considered individually and in themes to confirm if the
power was still necessary or could be repealed. For those that are still required,
consideration was then given as to whether they could be consolidated with other similar

powers and/or have safeguards added.

This report sets out the results of the review.
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POWERS OF ENTRY IDENTIFIED FOR REPEAL

Industrial Pollution Control (NI) Order 1997

Article 17 Powers of inspectors and others
Article 18  Power to deal with cause of imminent danger of serious pollution, etc.

Schedule 3  Supplemental provisions with respect to powers of entry

Proposal:

The “pollution control statutory provisions” of the Industrial Pollution Control (NI) Order 1997
(the 1997 Order) were due to be repealed by the Environment (NI) Order 2002 (the 2002
Order) and replaced by the Pollution Prevention and Control (Industrial Emissions)
Regulations (NI) 2013 (the 2013 Regulations).

However, Article 17 continues to have effect in relation to an inspector appointed by DAERA

under Article 16 of the 1997 Order to carry out functions for the purposes of the Control of
Major Accident Hazards Regulations (NI) 2015 (the 2015 Regulations).

Given that the 2015 Regulations appear to be the only reason the 1997 Order is still extant
the Order will be fully repealed by the making of a further Commencement Order to the 2002
Order. As the 2015 Regulations are within the remit of the Department for Economy (DfE),
we shall engage with DfE officials so that they can take forward any necessary amendments
to their legislation.
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POWERS OF ENTRY TO BE RETAINED WITH ADDITIONAL
SAFEGUARDS

Landfill Allowances Scheme Regulations (NI) 2004

Regulation 11

Obligation for operators of landfills to keep records and make returns

Proposal:

Regulation 11(7) provides for a person authorised in writing by the monitoring authority
(NIEA) to enter at any reasonable time (and, if need be, by force) premises occupied by a
person concerned in the operation of a landfill for the purposes of finding, inspecting and
copying records.

Additional safeguards will be added providing that premises used wholly or mainly as a
dwelling will be entered only by warrant or with consent and that reasonable notice is to be
given unless to do so would undermine the purpose or effect of an inspection. Force may
only be used after a warrant has been obtained.
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POWERS OF ENTRY WITHPOTENTIAL FOR CONSOLIDATION

Controls on Ozone Depleting Substances Regulations (NI) 2011

Regulation 14

Enforcement

Ozone-Depleting Substances (Qualifications) Regulations (NI) 2011

Regulation 7 Enforcement
Regulation 9 Enforcement Notices
Proposal:

These provisions attract the enforcement powers of Article 72 (powers of enforcing
authorities and persons authorised by them) of the Waste and Contaminated Land (NI)
Order 1997 to the Regulations.

Whilst these regulations don't in themselves contain powers of entry, there may be scope
to consider the consolidation of these regulations from a Better Regulation perspective,

whilst maintaining existing standards of environmental protection, when it is opportune to
do so.
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POWERS OF ENTRY TOBE RETAINED UNCHANGED

1. Wildlife (NI) Order 1985

N

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

Genetically Modified Organisms (NI) Order 1991

Genetically Modified Organisms (Transboundary Movements) Regulations (NI) 2005
Genetically Modified Organisms (Traceability & Labelling) Regulations (NI) 2005
Radioactive Material (Road Transport) (NI) Order 1992

Litter (NI) Order 1994

Conservation (Natural Habitats, etc.) Regulations (NI) 1995

Waste & Contaminated Land (NI) Order 1997

Smoke Control Areas (Sale or Delivery of Unauthorised Fuel) Regulations (NI) 1998
Sulphur Content of Solid Fuels Regulations (NI) 1998

Water (NI) Order 1999

Environment (NI) Order 2002

Zoo Licensing Regulations (NI) 2003

Dangerous Wild Animals (NI) Order 2004

Water & Sewerage Services (NI) Order 2006

Producer Responsibility Obligations (Packaging Waste) Regulations (NI) 2007
Environmental Liability (Prevention & Remediation) Regulations (NI) 2009

High Hedges Act (NI) 2011

Clean Neighbourhoods & Environment Act (NI) 2011

Marine Act (NI) 2013

Single Use Carrier Bags Charge Regulations (NI) 2013

Fluorinated Greenhouse Gases Regulations (NI) 2015
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1) Wildlife (NI) Order 1985

25 ...entry of a constable
_ 25A ...constables in connection with samples
Article Powers of
25B ...entry of a wildlife inspector
25C ...wildlife inspector in connection with samples

Proposal:

The powers of entry of a constable in connection with the investigation of wildlife crime need
to be strong. It is considered there are sufficient safeguards in place such as requiring a
warrant before entering a dwelling. Speed of action can also be a significant element in the
investigation of wildlife crime.

The powers of entry of wildlife officers are considered proportionate and incorporate
safeguards, e.g. cannot enter dwellings; power of entry only for limited reasons - mostly
concerning licence applications and compliance checks; power of entry only at reasonable
times. Licences permit important derogations from wildlife related controls, so suitable
enforcement powers are necessary.

2) Genetically Modified Organisms (NI) Order 1991

Article 12 and 14

Powers of entry and associated powers of an inspector for the purposes of the
discharge of the functions of the Department under the 1991 Order

Genetically Modified Organisms (Transboundary Movements)
Regulations (NI) 2005

Regulation 6

Powers of entry and associated powers of inspectors for the purpose of enforcement or
execution of these Regulations and the specified Community provisions
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Genetically Modified Organisms (Traceability and Labelling)
Regulations (NI) 2005

Regulation 4

Powers of entry and associated powers of inspectors for the purpose of enforcement or
execution of these Regulations and the specified Community provisions

Proposal:

The aim of this legislation is to prevent or minimise any damage to the environment which
may arise from the escape or release from human control of genetically modified organisms
(GMOs), and it is therefore considered that the current powers are appropriate and
proportionate.

An escape or unauthorised release of GMOs could potentially damage not only the
environment but also certain agricultural sectors, e.g. the organic sector. Current safeguards
are considered to be sufficient, i.e. powers are not exercisable in relation to dwellings; an
inspector must present his authority and inspections must normally be at a reasonable time.
Regard should also be given of the need to access electronic farm records which may be
held with dwellings associated with the farm.

3) Radioactive Material (Road Transport) (NI) Order 1992

Article 7

Powers of an inspector to enter any vehicle used to transport radioactive packages and
in the case of an inspector appointed under Article 9, to enter any premises for the
purpose of ascertaining whether there is on the premises any vehicle used for
transporting radioactive packages, or any radioactive package or packaging component
which fails to comply with regulations under Article 4.

Proposal:

The Energy Act 2013 did not repeal the 1992 Order. The Department is the competent
authority for radioactive road transport in NI while in the rest of the UK the Office for Nuclear
Regulation (ONR) is the competent authority. The Energy Act only gives powers of entry to
ONR inspectors. The power to enter any vehicle used to transport radioactive packages
would be essential in order to ensure compliance with the Carriage of Dangerous Goods
and Use of Transportable Pressure Equipment Regulations (NI) 2010.
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4) Litter (NI) Order 1994

Articles 12(10), 12A(9), 12C(3) and 21

Right to enter land to clear litter on failure to comply with litter abatement notice; Right to
enter land to post litter clearing notice; Right to enter land to clear litter on failure to
comply with litter clearing notice.

Proposal:

These powers were updated by the Clean Neighbourhoods and Environment Act (NI) 2011
and are still relevant and proportionate.

5) Conservation (Natural Habitats, etc.) Regulations (NI) 1995

Regulation 67

Powers of entry of a constable in relation to Part lll of the Regulations (Protection of
Species)

Proposal:

No changes required as current safeguards are considered proportionate and necessary.

The powers of entry of a constable in connection with the investigation of wildlife crime need
to be strong.

It is considered there are sufficient safeguards in place such as requiring a warrant before
entering a dwelling. Speed of action can also be a significant element in the investigation of
wildlife crime.
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6) Waste and Contaminated Land (NI) Order 1997

Article 5E

Powers of an authorised officer or a constable to enter premises for the purposes of
searching or seizing a vehicle in relation to offences under Article 4 and 5

Proposal:

The powers provided by Article 5E are vital to the effective regulation and enforcement of
the 1997 Order and help enforce against offenders who use their vehicles in the commission
of waste crime. The basis of the need for the power is in regular use. It is thus considered a
necessary power and proportionate in what it seeks to achieve and it is not proposed that
any further safeguards be added to this power.

If this power of entry was to be fettered in any way it would reduce effectiveness in tackling
waste crime. Many small illegal waste operators do not have separate business premises
and therefore keep the vehicles used to commit offences at their dwelling premises. As
such, a provision that such premises may not be entered would be prohibitive.

The delays inherent in obtaining a warrant would provide waste criminals with more of an
opportunity to move their vehicles to avoid detection. Similarly, making provisions requiring
notice would mean that illegal operators would be given the opportunity to move their
vehicles or the contents of their vehicles and therefore avoid enforcement action. Entry
under this power may be required at any hour, for example, to gain access to vehicles if

imminent use for criminal purposes is suspected or if there is a danger of the vehicles being
hidden or removed.

Article 72 and Schedule 4

Powers of entry and associated powers of inspectors in relation to “pollution control
statutory provisions”. Schedule 4 contains supplemental provisions with respect to
powers of entry.

Proposal:

There is no general right to enter premises to carry out statutory functions. The right of entry
must be expressly made by legislation. The Department’s powers of entry, in respect of
pollution control functions ONLY, may be exercised to determine whether any pollution
control enactment, for which they are responsible, has been or is being complied with.
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While an extensive power — “to enter.....at any reasonable time.... and make investigations”,
etc., itis vital, in particular, when conducting enforcement work against illegal operators. In
the absence of such a power operational enforcement would be ineffectual in very many
situations. In effect, the powers are used sparingly and only when absolutely necessary.

7) Smoke Control Areas (Sale or Delivery of Unauthorised Fuel)
Regulations (NI) 1998

Regulation 6

Powers of entry and inspection of an officer authorised by a district council for the
purpose of determining whether an offence has been committed under these
Regulations.

Sulphur Content of Solid Fuels Regulations (NI) 1998

Regulation 6

Powers of entry and inspection of an officer authorised by a district council for the
purpose of determining whether an offence has been committed under these
Regulations.

Proposal:

These powers remain an important part of Councils’ role in relation to air quality, which
seems likely to increase in importance in the short to medium term. The offence relates to
the supply or sale to residential premises. However, the powers of entry only relate to trade
premises. The implication is that enforcement is to be by detection of the offence through
records held by the business rather than witnessing the delivery at residential premises.

In this context the existing powers are needed and no additional safeguards are necessary.
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8) Water (NI) Order 1999

Article 25 and 26

Powers of entry and associated powers and supplementary provisions as to powers of
entry and inspection

Proposal:

The powers are still necessary as circumstances that justified them still exist. The Water
Order (WO) is the main piece of domestic legislation to allow the Department to promote
the cleanliness of water in waterways. The power is used to ensure that the provisions of
the WO are being complied with.

The use of powers of entry is used frequently as over 2,000 incidents of pollution are
reported each year. The use of warrants is limited but is used when it is expected that entry
will be refused or likely to be refused.

The WO already contains adequate safeguards in relation to residential premises. Mostly
access to these would be limited to the gardens for the inspection of oil or septic tanks,
however 7 days’ notice is required for suchinspections and this is complied with. There is a
clause which allows access in an emergency without 7 days’ notice but this would be very
seldom, if ever, used in relation to residential premises.

The WO already has the provision for the use of a warrant. Internal authorisation at Grade
7 level has to be given prior to presenting to a Lay Magistrate which entails being able to
justify what is being requested and why. Entry has to be during reasonable hours to any
premises. The use of force is not mentioned in the WO.

Premises have to be left secure if not occupied. Visits are normally undertaken by two
officers. Photographic identification is carried by all staff. Samples of water, effluent, land or
any other articles found on premises can be taken if it is appropriate and the officer is
authorised to do so.
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9) Environment (NI) Order 2002

Article 19 (and Schedule 3)

Powers of entry and associated powers of inspectors in relation to “pollution control
statutory provisions” (air quality). Schedule 3 contains supplemental provisions with
respect to powers of entry.

Proposal:

The most active regulations made under this Order relate to the Pollution Prevention and
Control regime. These almost entirely involve dealing with business premises. However,

there are the odd exceptions where a regulated process is undertaken on premises also
used as a dwelling, e.g. filling stations.

Whilst the powers of entry do not appear to contain any specific safeguards for residential

premises, it should be borne in mind that these occurrences are rare and very unlikely to be
anything other than low-risk. Therefore no changes are proposed.

Article 44

Powers of entry and associated powers of an authorised person in relation to Part IV of
the Order (ASSIs) for a range of specified purposes subject to appropriate safeguards.
These include assessing whether land should be declared as an ASSI; formulating a
scheme for the management of an ASSI in order to conserve its special features;
assessing the condition of the features on the site, and ascertaining whether an offence
under Article 46 has been committed. It allows for entry to the land by vehicle or boat,
and the person entering the land may take equipment or materials with him.

Proposal:

The Department’s approach will normally be to seek access by agreement with the owner
or occupier. The person entering the land must leave it as effectively secured as he found
it and the Department will be liable to pay compensation for any damage caused by the
exercise of the power of entry.

The powers provided by Article 44 are vital to the effective regulation and enforcement of
ASSIs. It is not anticipated there would be a need for anyone to enter a dwelling under this
legislation. The current safeguards are considered adequate for the purpose.

:ﬁ;‘&‘:}?;f? {E?grnnment living, working, active landscape

valued by everyone.

@ Depaatroeet.of Sustainability at the heart of a

(14)




10) Zoo Licensing Regulations (NI) 2003

Regulation 22

Power to enter the premises of a zoo in order to inspect, care for or remove any animal
to which regulation 21 arrangements relate; or to inspect the accommodation of any
such animal.

Proposal:

Entry may not be made into any part of the premises of the zoo which are used as a private
dwelling. A warrant may be granted if it is necessary for a person to enter residential
premises or if admission to the premises has been refused. Entry under the warrant may be
made with or without constables and any other necessary persons, and if need be by
reasonable force.

This power ensures that the Department can fulfil responsibilities under EU Directive
1999/22/EC relating to the keeping of wild animals in zoos. It is not necessary to provide for
notice of entry — under regulation 21 a zoo operator will have been given an opportunity to

make representations before arrangements are made for the care of the animals and so will
be aware of the Department’s intentions.

Furthermore, as entry may have to be made urgently, the provision of reasonable notice
beyond this would not be practical.

11) Dangerous Wild Animals (NI) Order 2004

Article 5

Power to enter premises on which any animal is, or is proposed to be, held in pursuance
of a licence under the Order for the purpose of carrying out an inspection, to ascertain

whether or not a licence should be granted or varied or whether an offence has been
committed.

Proposal:

In view of the aim of this legislation which is to protect public safety from potentially lethal
animals, it is considered that the current powers are appropriate and proportionate.

Where inspections are carried out on premises where it is proposed to keep an animal (i.e.
following receipt of an application for a licence) or an animal is being kept under the terms
of a licence, it is considered that the current safeguards are sufficient, i.e. an authorised
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person must present his authority; inspections must be at reasonable times; and premises
must be left secure.

The power may be exercised by a veterinary surgeon or other competent person authorised
by the Department. In terms of access to dwellings in the event of suspicion of the
committing of an offence, i.e. keeping an animal illegally, a warrant must be obtained. In
terms of powers of seizure, there is a balancing power of appeal and an independent judicial
mechanism.

12) Water and Sewerage Services (NI) Order 2006

Article 111(7)

Power of entry of a designated person for the purpose of ascertaining whether there is,
or has been, any contravention of the provisions of Article 111 on, or in connection with,
the premises; or for the purpose of executing any court order under Article 111 in those
premises.

Article 124(1)

Power of an inspector to enter premises at a reasonable time to ascertain if there has
been a breach of Article 112 of the Order in relation to any waterworks on those
premises.

Article 124(2)

Power of an inspector to enter premises in relation to wholesomeness and sufficiency of
private water supplies and registration of supplies. It also provides entry under the
regulations made under Article 118 of the Order.

Article 125(7)

Powers of entry and associated powers of an inspector in relation to standards of
wholesomeness and matters relating to water quality in public water supplies and water
quality and sufficiency in private supplies.

Schedule 4

Rather than being a power of entry in itself, Schedule 4 sets out a number of safeguards
which apply to the powers of entry in Article 111, 124 and 125.

Proposal:

These powers are still required. They provide for a wide variety of situations and the issues
covered by these provisions relate to (and thus would require entry to) both domestic and
non-domestic premises and require a potentially diverse array of persons to be given access
to those premises. The fact that the powers relate to water contamination and water wastage
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means that time delays in reacting to situations or utilising a power of entry could exacerbate
the situation. The associated powers are important as they provide the power for gathering
evidence. Without these powers potential sources of water contamination could not be
investigated.

Schedule 4 sets out a number of safeguards for the giving of notice and the obtaining of
warrants for the use of the powers. This is important to retain as the application of Article
124 is most relevant to private premises and therefore entry to private premises is a
necessity.

13) Producer Responsibility Obligations (Packaging Waste)
Regulations (Northern Ireland) 2007

Regulation 35

Powers of entry and associated powers of an authorised person for the purpose of

discharging one or more of the functions conferred or imposed on the Department by the
Regulations

Proposal:

No changes required as current safeguards are considered proportionate and necessary.

Whilst 7 days’ notice must be given before entry can be made to residential premises, it
cannot be effected without the consent of the owner. Where entry is refused or is deemed
likely to be refused and where there are grounds for reasonable force to be used this shall
only be effected under the authority of a warrant.

14) Environmental Liability (Prevention & Remediation) Regulations
(NI) 2009

Regulation 26

Powers of entry and associated powers of an authorised person for the purpose of
discharging one or more of the functions conferred or imposed on the Department by the
Regulations
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Proposal:

No changes required as current safeguards are considered proportionate and necessary.

Entry must not be made to residential premises without the consent of the owner. Where
entry is refused or is deemed likely to be refused and where there are grounds for
reasonable force to be used this shall only be effected under the authority of a warrant.

15) High Hedges Act (NI) 2011

Section 9

Powers of persons authorised by district councils and by the Northern Ireland Valuation
Tribunal to enter the land on which a high hedge is situated in order to carry out their
functions under the Act. This relates to where a complaint has been made, a remedial
notice has been issued or where an appeal against a remedial notice has been made.

Proposal:

At least 24 hours’ notice of the intended entry must be given to every occupier of the land.
The power is considered essential for the district council/NIVT to fulfil its statutory duties.

Whilst it had been the Department’s intention to undertake areview of the Act once sufficient
time had been given to allow its full implementation within the new council structures, there
is no evidence that a review is needed as the number of formal complaints under the Act
each year remains low.

16) Clean Neighbourhoods and Environment Act (NI) 2011

Section 31(5) and (7)

Powers of a district council or authorised person to enter land to remove defacement
following non-compliance with a defacement removal notice or to affix a defacement
removal notice where person responsible for land unknown

Proposal:

Having reviewed these provisions district councils feel that they are necessatry.
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Where they are to be used, for example in alleyways or public land, and given the
inflammatory nature of some graffiti, it is important that these powers can be used
expeditiously.

Section 56 to 58

Powers of entry of a district council to silence audible intruder alarms

Proposal:

The purpose of these provisions is to allow for action to be taken on premises (frequently
residential) to deal promptly with the specific problem of audible intruder alarms. This is a
very specific noise problem, deliberately outside of the statutory nuisance regime for which
a warrant is needed to enter premises when empty and an alarm would take around 4 hours
to silence. The section 56 to 58 powers reduces this to around 20 minutes for simple cases
where the alarm is external to the building and can be silenced without entry to the house
(but still requiring entry to the ‘premises’).

Councils feel that these provisions are needed and given their very specific purposes, that
there is no scope for consolidation. Councils would agree however that different safeguards
are appropriate where dwellings are to be entered by force as opposed to alarms which may
be silenced from an external sounder.

Section 67(9)

This section brings Schedule 2 of the CNEA into effect, which is the power of entry to
ascertain if statutory nuisance exists. Schedule 2 sets out factors that can constitute
statutory nuisances. These include things as diverse as noise, light, smoke, fumes, dust,
insects and premises in such a state as to be prejudicial to health or a nuisance.

Proposal:

District councils have a duty to investigate complaints of potential statutory nuisance from
private dwellings, business and licensed premises. These provisions are necessary to
ascertain if a statutory nuisance exists or to carry out any required works. Again they are
quite discrete from other environmental assessments. They will very frequently involve
residential premises, however it is felt that the powers are necessary and hence it is
recommended that they remain unchanged (including the current safeguards).
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Schedule 2, Paragraphs 2 to 4

Powers of a district council to enter premises for the purposes of any functions conferred
by the Clean Air (NI) Order 1981

Proposal:

District councils are of the view that these powers should remain unchanged and should
remain in application to the 1981 Order. It was noted that enforcement of smoke control
areas largely involves residential premises. To require a warrant for entry into all premises
would present a disproportionate burden on officers in conducting inspections to ensure
compliance with the 1981 Order.

17) MarineAct (NI) 2013

Section 39

Attracts the common enforcement powers of Chapter 2 of Part 8 of the Marine & Coastal
Access Act 2009

Proposal:

Defra has not proposed that any further safeguards be added to the powers of entry under
the UK wide 2009 Act. Therefore as the 2013 NI Act attracts the “common enforcement
powers” of the 2009 Act; no further action is required by the Department.

The 2009 powers relate to day-to-day activities of marine enforcement officers. In the course
of acting under the 2009 Act, decisions as to which vessel, premises or vehicle to enter are
not pre-planned — such entry depends upon what officers encounter as they carry out their
duties. It is vital that the power can be exercised in “real-time” to prevent the purpose of the
inspection being frustrated and evidence of an offence being hidden or removed.
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18) SingleUse Carrier Bags Charge Regulations (NI) 2013

Regulation 14

Powers of the administrator (the Department) to enter any premises at any reasonable
time (other than domestic premises) for the purposes of ascertaining compliance with
the Regulations

Proposal:

The Carrier Bag Levy Scheme was subject to a full formal review in 2017. The powers of
entry provisions only extend to entry to business premises at a reasonable time so it is
considered that these powers are deemed both necessary and proportionate.

19) Fluorinated Greenhouse Gases Regulations (NI) 2015

Regulation 20

Powers of entry of an authorised person

Proposal:

These regulations are the NI equivalent of the 2015 GB Fluorinated Greenhouse Gases
Regulations. The GB regulations were subject to clearance through the Home Office
Gateway and therefore the powers of entry in the NI regulations are deemed necessary and
contain the appropriate safeguards.
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Conclusion

Powers of Entry are important tools that allow for the necessary enforcement of regulations,
enable the effective investigation of offences and facilitate the protection of the public from
harm. However, as with all enforcement powers, it is essential that powers of entry achieve
the right balance between the need to enforce the law and preserving the rights of
individuals and businesses from unnecessary intrusion.

The Department is committed to protecting individuals and businesses from unnecessary
intrusion into their homes and business premises. In completing this Review, the
Department is satisfied that it has adequately examined its environmental powers of entry
and, where powers are to be retained unchanged, that they provide sufficient safeguards
and rights to the individual whilst ensuring public protection.

Any necessary legislation to be made as a result of the Review will be taken forward at an
appropriate time but will of course be subject to the usual consultation procedures.
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