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INTRODUCTION

Lay Observers are independent people appointed by the Sagref State under S.81(1)(b)

the Criminal Justice Act 29. As a national organisatibthey nspect the conditions in which
Detained BrsongPrisonerg are transported or held by escort and custody contractors in
England and WalesThe conditions considered appropriate by Lay Observers are set out in a
Statenent of Expectations (see pa@@) and are assessed in respect of the welfare and access
to justiceby reference to a framework ofdtional Standards (se&ppendixC).

The Chairman of the Lay Observerports annually to the Secretary of State for Justi€his is
my thirdannualreport as Chairman of the Lay Observer National Coww#ring the period
from April 2017 to March 2018

The sandards of conditions in escort and court custody that we monitor and the method for
assessing their compliance warmeplemented in March @17. This is the first Annual Report to
benefit from the evidence of consistent, objective, regular and systematic Lay Observer
observations for a fulfear.

Over the past year Lay Observers prepared 1800 visit reports monitorprgxamately 2.5% of
the people in escort and court custody. Each month these reports were aggregated into a
national visit report to illustrate the national picture and the direction of key trends with my
assessment. This report (see example Appeyiixas circulated monthly to all stakeholders
and those with an interest in this Criminhistice pathway: HMPPS, HMCTS Central Operations,
HMCTS Property, HMIP, National Police Chiefs Council, YJB, YCS, NHS Heath and Justice
MoJ sponsors.

This reportsummarisesour findings againshur expectations and makes recommendations to
addresdgssues requiring action by the various bodies with a duty of care in relation to Detained
Persons/Prisoners

Tony FitzSimons
Chaiman,Lay Observers
2017/18

! For more information on the Lay Observer organisation, please see Appendix A.

2Those held within court custody suites and transported by escort services are referred to by Lay Observers as
W5SGFAYSR tSNE2YyaAQ | BRoBEYaSINAERYA ( NI Wi INANI2ZY B N&G Q ®
G§KSe NS5 adzYYFNARASR & a5t aé



EXECUTINE SUMMARY
Key findings for the Secretary of State

Thisreport, whilst identifying some improvements in performance and ambition by
stakeholders in the care and access to justicBB$§ notes that the problems highlighted in the
lastreport for 2016/17 lave continued largely unmitigated during 2017/18. In the 1800 Lay
Observer visits in the year there were 7500 concerns raised (with some redEs@8pf which
were serious or unacceptable.

NO of REPORTS Q1 Q2 Q3 Q4 Total
Level 1 | 1415 | 1509 | 1487 | 1547 | 5958 2000

Level 2 317 334 3 337 1300 1500 e —
Level 3 63 61 35 47 206
Total 1795 1904 1834 1931 7464

1000

500 Level 3

Q1 Q2 Q3 Q4

1. The average level dbur concerns ¢ne of whichwasseriouslinacceptable) per custody
visited and the lack of improvement over the year do not appear to justify Ministry of
Justice reliance oa 1t K S NB A dop&afidh 8gpeciallgSetwéed police, HMCTS
and HMPPS which will allevéaproblems highlighted intha N3 LJ2 NI £

2. The risk of serious consequences to the welfare and access to justice@Pthe
resulting from thesystem of disconnected contracts and responsibilities for the
different elements of services for escort and court custogipains

3. Although a eview has been initiated, healthcare provision is still not embedded in court
custody for the approximately 25% of DPs with health prolsiemmich could mean that
at least 6% of all DPs aegposed to thepotential for incorrect deisions made by the
judidary due to inadequate medication.

4. Despite monitoring by HMPPS, close to half ofrémords sent by police and prisons
when handing over custodies to tlirison Escort ServiceBECEcontractors are
inaccurate and more than half do not gisefficient iformation to allow proper risk
assessments of thsecurity and welfare of thBPto be made.

5. The condition otustody suites continues t@all below acceptable standards; 52% have
graffiti; 30% poor cleanliness and 10% inadequate facilities

6. Theescort andcourt custody arrangements for childreand young peopleaiting trial
are unsatisfactory:

a. they have been excluded from the remitthe Youth Custody Service aitsl
REFORM programnpeinciples emphasizing persaentredtreatment and

b. theyrisk contribding to embedding their criminddehaviourdue to their
inappropriatetreatment as an adult prisoner

3 Minister Gymiah response to 2016/17 Annual Report (November 2017)



7. At least 45% of DPs experience more thawa-hour delayin their transport after
sentencing this delayis further extended foraround 1346 oftheseDPs a a result of
0SAYy3 Y2OSR (2 LINARAaz2ya 2dziaARS GKS af 20! f
8. At least 15% of DPs freed after trial are kept in a cell for twwetours waiting for

release documentation.

9. Training for staff, especially training for the management of custody suitesda
formal structureand is too often haphazard. This has a negative impact on the welfare
of those in custody.

10.Too much reliance is placed on deferring action on addressing deficiencies highlighted
by monthly and Annual Lay Observer reports to the anpéntation of the 4
Generation PECS contrdotherwise knownas PECS 4hich will be mobilized in 2020
to 2021.

Recommendations for the Secretary of State

All recommendations are addressed to the Secretary of State for Justice as the office holder
with the overall responsibility for the safe operation of escort and court custody services.

Recommendations in relation to the overall duty of care for Detained Persons

1. The Secretary of State for Justice should ensure that the contract for RE§&ified in
conjunction with thewhole system redesign of the pathway for the escort and court
custody ofDPswhich provides

a. assurance that there are no gaps in responsibility for the continuous welfare and
access to justicef DPs

b. appropriate policy and grformance oversight of the pathway,
c. adoption ofkey principlesofth@ A YA & 1 NB 2 ¥ pMgizinind 0SQa NB T2

2. Critical improvements in the arrangements for the provision of care to DPs/Prisoners such
as

a. transfer of risk and medical information,
b. healthcare provision,

c. treatment of CYRs

d. assessmenof fitness for trial

These improvementshould not be delayed until the mobilisation of the PECS 4 contract
but be implemented as soon assgsible, preferably in a manner likely to be consistent with
the spedications for thenew contract.

4The local area is the prison to which the court is normally aligned e.g. HMP Bullingdaxfdod Crown Court
7



Recommendationselating to inadequacies of the Person Escort Record

1. DPs should not be accepted where there is any omission on their Person Escort Record
(PER) and written instructions and training must be providedaé snh the action to take
when presented with a potential Detained Person with a+tompliant record.

2. Arecord of the number dDPsrefused because of necompliant PERs should be kept and
regular reviews should be held with senior managers of eachatiggestablishmento
review the causes of neoompliance.

3. Specific guidance should be issued for completion of the medical and nineatiih
sections of the PER to allow the inclusionh# following information

4. Updated guidance should be producedtbe risks sections of the PER to ensure inolus
of the dates when the riskelated eventstook place until the ePER is introduced nationally

5. HMPPS to consult the Lay Observer Chair and National Council on any updates to the
format, content and completio process of the PER

6. Make training of staff in police & prisons compulsory for those who complete. PERs
Recommendations relating to healthcare

1. DPsshould have access to medical and mental health support with medication dispensing
authorisation located:
- within the court precinct for custodies with more than an average of ten Detained Persons
per day
- within fifteen minutes guaranteed response time for custodies with fewer tharlxxes
per day.

2. Police angrison custodial suiteshouldprovide DPswith identified medical onditions,
documented in the PERith medicdion sufficient to last until 8pm othe day of theDPs
court appearance. The originatiagthority should confirnthis provision and any
dispensing instructions in the PEfich shouldhen be agreed and evidenced by the
signature of theDetained Persofseparate arrangements will be needed those who
cannot read or write).

HMPPShould instructits contractorgo train their escort and custody statfb ensure that
the location of anymedication (and its dispense instructions) noted in the PER is verified
before departure ando refuse to take custody ddPswhose PERand medication
verificationdo not comply.

3. Medical protocolshould beestablishedhat allow doctors to administer madation toDPs
to alleviate symptoms affecting their ability to participate in court proceedings.

4. Liaison and Diversion teamsbould beable to support the custody staff and the
solicitor/courtin determinng the ability of alIDPsto participate in courfproceedings.

5. CCTV should be installed to cover at least three cells in custody suites with miore tha
fifteen DPsper day; two cells for those with ten to fifteddPs per day and one cell for
those with up to fiveDPsper day to provide coveragef thosepersonsrequiring
constant/more frequent watch



Recommendations relating to suitable accommodation

1. HMPPSECS Contractoand HMCTS Property Directorasiouldagree and document the
criteria for prioritising facilities management actions in court custsdesin the interests
of the welfare and security of the DP.

2. HMPPS PEC®ntractors HMCTS Operations artMCTS Property Directorasbould
agree on a process and format for the documentation and communication of facilities
defects in the court custodyreawith planned actions

3. HMCTS Property Directorasbouldbe instructed to provide an expected completion date
for all defects accepted for remediation to the Court Delivery Manager

4. HMCTS Court Delivery Managsh®uldbe instructed to visit the custgdarea on at least a
monthly basis and agree/document mitigation action plans for expected delays (advised by
HMCTS Property Directorgten remedial works.

5. Appropriate accessible court custody provision should be available witlmo-hour
journey for dsabled people (whether on bail or off bail); if not availallepearance by
video link should be arranged.

6. Guidance (similar to that produced by the Home Office for police custody) on the
recognition and removal of potential ligature points should bepgared by HMCTS Property
Division following consultation with HMPPS and issued to Facilities Management

Recommendations relating to access to justice

1. ¢KS O2yOSLIi 2F WFAOGySaa F2NJ ONARIFIEQ aKz2dzZ R
guidance, which takaccountof the cognitive state of DRshilst in custody, should be
developed for medical professionals, lawyers and court dtaff.recognised that the
process for such a review may be complicated but the concerns raised by Lay Observers and
other bodes about this matter could at least be raised with the judiciary and expert
professionals consulted

2. The Legal Aid Agency, the Law Society and Bar Council should consider standards and
guidelines for the accessibility of lawyers to Detained Persons vimitsturt custody
awaiting court appearance. These should specify a wait of no longer than two hours after
arrival in court or two hours before the scheduled court appearafitiee same
recommendation was made in the last Annual Report to which the Ministeis reply
offered that the LAA would meet Lay Observers to discuss specific courts causing concern.
This proposal has been referred to the LO National Council for consideration.)

3. A confidential complaint process should éeveloped foDPswhich inclues the ability to
makecomplaints against police and prison treatment.

4. Increased use of video appearandéesthose with vulnerabilities and medical condit®n
from prison and police custody whilst close to embedded healthcare support, which has
confirmed their fitness for trial Thiswould reduce the number of DPs exposed to
deteriorating mental and physical condition in escort and court custody and therefore the
risk of being unfit for trial. It is recognised that this recommendation would requirestipp
and regulation by the judiciary



Recommendations relating to suitable transport

1. A separate contract should be developed by the Youth Custody Service as part 6f the 4
generation PECS contract for the movement of all CYPs from secure homes, Y autleOffe
Institutions and police custody to court and their supervision in court custody.

2. Prior to the implementation of the recommendation abgQ¥#MPPS should improve the
administrative arrangements for the safe escort and custody of CYPs to reduce the
trangort delay after sentencingy no more than twaohours.

3. Prior to the implementation of PE@®F OK O2y G N} OG2NJ OGSKAOE S ol &
vehicles to collect and transport those in court custody sentenced/remanded to prison
during the early afternooeach day.

4. The PEC&contract should specify
a. The maximum delay of transport after sentencing to be no more thamhours

b. The maximum journey length for a DP should be no more thvarhours without a
mandatory rest period

c. Vehicles which have suitabiteeadrests and seat belts and seat covers to ensure that
all (but the very exceptional) DPs can be accommodated with safety and comfort
appropriate totwo-hourjourneys.

5. Data relaingto inappropriatelyscheduled and unnecessary court appearance should be
compiled by HMPPS PECS to pursue and remedy their causes.

Recommendations relating to respectful treatment as an individual
1. CYPsppearances in court should be prioritised.

2. HMCTS, HMPPBrisons and escort contractors should work together to create aga®c
for the release oDPg(in particular children and young people) to achieve a maximum delay
of one hour. The good practice found@ambridgeshire and Hertfordshire coynighere
Judges and Magistrates inform tB#Pthat their release may involve a stiaelay, should
be extended across all courts.

3. The PECS"'4eneration contract should specify the provision of at least a daily supply of
free newspapers to each custody suite and suitable reading material/activities for young
people.

4. The specificatios of the PECS"4yeneration contract should aim to mirror, for all DP
movements, theconditionsof the previous YJB contract for the escort from secure homes
and the principles of theeform programme being developed for the custody of CYP
offenders.

5. TONBRdzOS G4KS gl A

A y3a GAYS T2N NBf S| 2T
l dzK2NRGE (2 NBf

A as |
S 4SS tNRAREA2YSNE LINRPOSaa oé
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wSteAy3a 2y GKS | OOdz2N» O 2F GKS ab2id F2N
Placing in the PER a statement of entitlement tostllarge grant

Enabling the court Probation Officer to issue the Licence as part of the court warrant
Agreeing with HMCTS a protocol for the time taken to issue a warrant

Consider allowing a person to be released to stay outside of their cell (perhaps an
interview room or staff room) whilst they await documentation.

O O O 0O

6. Consider allowing a person to be released to stay outside of their cell (perhaps an interview
room or staff room) whilst they await documentation

Recommendations relating to minimising risks weellbeing

1. HMPPS PECS contractors should develop and implement formal training and refresher
courses forCourt Custody Manager€CN) (especiallythosenewly appointed) andDistrict
Court Custody ManagerBCCNIto ensure that they are aware of the up tag Standard
Operating Practices and expected standards of care and access to justice.

2. Assurances should be sought from each local fire officer that fire drill and prevention
procedures are adequate in every court.

11



LAY OBSERVER EXPECTAONS FOR DETAINEIPERSONS
For all those in escort and court custody we expect:

9 Duty of care is properly exercised
DPshave access to health and personal care suitable to their needs during their time in
transport and court custody.

1 Held in suitable accommodation
DPsare held ina court custody environment that is clean, safe and fit for purpose

1 Access to justice
DPsare informed of their rights andre capable ofaccessing suitable legal advice.

1 Transported promptly in suitable vehicles
DPsare transported to and froncourt correctyy and with minimal delay. Intgorison
transfers are efficiently planned and completed with all movements using appropriate
vehicles and equipment.

1 Treated with respect as an individual
All DPsare treatedwith dignity and respecftree fromdiscrimination and victimisatian

1 Risks to wellbeing are minimised
Transport and custody are managed in a marthat ensures the wellbeing @Ps/

12



ASSESSMENT STANDARDS

Assessmenttandardshave beerdevelopedand adopted for eachx@ectationto provide a

basis for consistent, objective and sddtaassessments by Lay Observdrs most cases the
judgement as to whether a standard has been met can be observed and stated as aygisple
or no. Ifan area of @Pscare is observed to be below the standattie Lay Observer makes a
judgement as to theseverity of the impacon the DPswelfare and access to justiae, their
particular circumstance®n a scale of -B.

Level 1¢ requires attention but not immediatdy.
Level 2¢ aseriousmatter thatrequires urgent attention
Level 3¢ anunacceptablencident thatshould be remedied immediately

Sandardsin relation to cell temperature or graffiire assessed against a sétdescriptors for
each level. As the impact on ti¥Pswelfare and access togtice can differ depending on the
circumstances i particular courtthe Lay Observer provides a description of the observation
and rationale for the rating against tfassessmenstandards.

Please see Appendfor more detail on of each of these staadls, which have been updated
since the reporting period.

13



DUTY OF CARE

1. Responsibility for the overall care and access to justice for Detained
Persons

The Secretary of State for Justice has a dutsao in relation tothe welfare and access to
justice of theDPsinvolved in the50,000 movement®f people underescort and court custody
each month. Thé&ay Observer Expectations oPsand the related Standards provide the
framework for how Lay Observensonitor the fulfilment of this duty

In its 216/17 Annual Report Lay Observers expressed concern that the components of the
{ SONXB i I NRaredf®DRundér @sSoft and court custodye provided by a number of
different bodiesin a fragmented wawithout any contractual or service level agreent
between themas portrayed by the diagram below

Monitoring the welfare and access to justice of Detaine@fBons

*i ESCORT ”“”I
CONTRACTORE o o o
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CUSTODY CONTRACTOF

A

¢KS 1'yydz f wSLR2NI NBEO2YYSYRSR a¢KS { SONBGI NE
duty of care to alDPswhich should be delegated to an overarching authority tovule
Fa3adz2NF yOS YR 208SNRAIKG 2F Fff O2y GNIY OGdz £ |

In his reply to the 2016/17 Lay Observer Annual Report Minister Gymiah responded that
GGKSNBE 6SNB y2 LXlFya G2 GNIFyaFTSN N atdised 4 A0 A f
Persors, pricipally to ensure that the contractual arrangements in place and the systems and

5In Razumas v Ministry of Justice 2@dckerill J found that the MOJ did have a direct duty to the Claimant
Xod{ dzOK I Rdzi& I NP AGVIRNRY [ICK DI NBO G 42 i 20dza B2 RS Sy JA NP
obviousrisksi dzOK | a GKI G 2F &adAOARS $gKAOK Kl a 6SSy F2dzyR G2
Rdzie WLINROolote SEGSyRa G2 YFGGSNBR NBtFGAy3 G2 | 00Saa
it likely that a duty arose under #hlegislative and regulatory framework but it was one that was limited to
oversight of systems in place and to raising and seeking solutions to known and identified problems
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process ensure a DPsafetyp The law was apparently clarified in Razumas v Ministdusfice
2018where Mr Justice Cockerill held

GMOJ did have a directdutytothe (i y i X oG 2 2@SNBRAIKG 2F aeads
FYR &aSS1Ay3 az2fdziazya (2 1y26y YR ARSYUATFAS
that the Ministry of Justice has direct responsibility through outsourced contracts for the

provision ofhealthcare to Detained Persons and therefore could have liability fpr an

deficiencies in its provision

To address the fragmentation of services provision, the 2016/17 Annual Report recommended
that, GAppropriate written protocols, service level agreent®or contracts, should be

developed and agreed between the parties currently delivering elements of a Detained

t SNE2y Qa OF NB { 2framdM@PE RS 'y | AadzN) yOS

The Minister in his reply noted thall it K S NB A &op&aidh 8gpeciallgiGtwérfolice,

HMCTS and HMPPS which will alleviate prldle KA 3K A 3 K i HBwedeythell KA & NB
framework and interrelationships of services provision remained unchanged during the

2017/18 period of this report. The following sections of this Report witapbrt on Lay

Observer Expectations and Standards, whilst identifying some improvements in performance

and ambition by stakeholders, note that the problems highlighted in the last Report have

largely continued unmitigated in 2017/18.

NO of REPORTS Q1 Q2 Q3 Q4 Total
Level 1 415 | 1509 | 1487 | 1547 | 5958 2000
Level 2 317 33 312 337 1300 1500
Level 3 63 61 35 47 206
Total 1795 1904 1834 1931 7464

Level1

1000

Level2

500 Level 3

a1l Q2 a3 Q4

The above table sumarises the number and severity of concerns to the welfare and access to
justice ofDPsin the 2017/18 year. In total 7500 issues of concern were noted in 1800 Lay
Observer visits during the year witto indication of a trend to improvement. Althoughree

of these observations will be a repeat of previous issues, nevertheless thegavetal

number of concerns of folrJSNJ @A aAd 2N ymw>: 2F 5t OdzaG2RASaA
highlighted in this report do not appear teavebeen, & | £ f S affectivsdeoperatior> i

this year.

This Report notes that many concerns are rooted in inadequatapenation between the

many stakeholders to the overall escort and court custody processexaanple HMCTS

provide most of the court custodial facilities tile HMPPS PECS contractors (GeoAmey and
Serco) to operate their contract. In the 475 cases in 2017/18 of inadequate cleanliness (noted
by Lay Observers) of the custodial facilities, the HMPPS PECS comadt@ise concerns with

the Authority buthas ro right of complaint and remediation from HMCTS since there is no
obligation toprovideor specification of a clean environment in their contract with HMPPS
PECS.

15



Without whole system policy oversight of the pathway for the escort and court custobByPef
or any form of protocobringingthe various elements dheir welfare together to form a
unified whole the Secretary of State lacksoperassurance that the risks to the welfare and
access to justice of people under escort and coustady are managednd mitigated

Inthe 2015 case af NJ { A @ NI 2 ¢dédthNidvcoutt dugtadiy thercOréner
commented that the lack afoordination between organaions and the failures to meet
appropriate standards by those responsible for the carmMofl harmainghamunder escort and
custody had contributed materially to his death.

The risks to the welfare and access to justicBBgare real andfor the Secretary of Stateye
multiplied by the 1500 movementshat take placesach day.

In his reply to the &y Observer recommendations in the 2016/17 Annual Report the Minister
addeda ! NNJ y3SyYSyida OFly 6S NBOBASSHESR | YR AYLINE GBS
this contract. We would like to review the current reporting process and how such data is used
toAYF2NY YR Y2YAG2NI O2y (N} OG 20fA3dlGA2ya X¢

We have been informed that the Programme Management of the PECS contract retender is
intent on taking a whole system oversight to the pathway of persons under escort and court
custody and developing the contragpecifications for tender in that context. This ambition
could address Lay Observer concerns of adéslgstems assurance of the welfare and access
to justice for Detained Persons; howeyany fulfilment will not occur until full mobilisation of
the new PECS contract in 2021.

In the meantimeit does seem that the current reporting process adopted by PECS has been
modified to reformat the Security, Safety, Decency and Compliance reports by the contract
management service on contractor performanceat@n with the Lay Observéonitoring
Standards and feedback is now provided monthlyap Qbservers by HMPPS PECS on the
progress of concerns assessed as Level 3.

Beyond thesalevelopmentsit does not appear the overall system is being addressed to
provide assurance ddPswelfare over the next 3 years.

1.1Recommendations in relation to the overall duty of care for Detained Persons

1 The Secretary of State for Justice should ensure that the contract for REG&edified in
conjunction with thewhole sysem redesign of the pathway for the escort and court
custodyof DPsand Prisoners which provides

0 assurance that there are no gaps in responsibility for the continuous welfare and
access to justice of DPs/Prisoners

o0 appropriate policy and performance oveght of the pathway,
o adoption ofkey principlesofth@ A Y A a i NE Q&4 w9 Chwa LINZ2INI YY

1 Ciritical improvements in the arrangements for the provision of care to DPs/Prisoners such
as

o transfer of risk and medical information,

0 healthcare provision,
16



o0 treatment of CYPs
0 assessment fitness for trial

Thisshould not be delayed until the mobilisation of the PECS 4 contract but be
implemented as soon gmssible preferably in a manner likely to be consistent with the
specifications for the PECS 4 contract.
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